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§ 37.101 Approval of plans. 
(a) If, after review of any plan sub-

mitted pursuant to this subpart, 
NIOSH determines that the action to 
be taken under the plan by the oper-
ator meets the specifications of this 
subpart and will effectively achieve its 
purpose, NIOSH will approve the plan 
and notify the operator submitting the 
plan of the approval. Approval may be 
conditioned upon such terms as the 
Secretary deems necessary to carry out 
the purpose of § 203 of the Act. 

(b) Where NIOSH has reason to be-
lieve that it will deny approval of a 
plan NIOSH will, prior to the denial, 
give notice in writing to the oper-
ator(s) of an opportunity to amend the 
plan. The notice must specify the 
ground(s) upon which approval is pro-
posed to be denied. 

(c) If a plan is denied approval, 
NIOSH will advise the operator(s) in 
writing of the reasons for the denial. 

§ 37.102 Transfer of affected miner to 
less dusty area. 

(a) Any miner who, in the judgment 
of NIOSH, has evidence of the develop-
ment of pneumoconiosis, must be af-
forded the option of transferring from 
his or her position to another position 
in an area of the mine where the con-
centration of respirable dust in the 
mine atmosphere is in compliance with 
the MSHA requirements in Part 90 of 
title 30, Code of Federal Regulations. A 
classification of one or more of the 
miner’s chest radiographs as showing 
category 1 (1/0, 1/1, 1/2), category 2 (2/1, 
2/2, 2/3), or category 3 (3/2, 3/3, 3/ + ) sim-
ple pneumoconioses, or complicated 
pneumoconiosis (ILO Classification) 
will be accepted as such evidence. 
NIOSH will, at its discretion, also ac-
cept other medical examinations pro-
vided to NIOSH for review, such as 
computed tomography scans of the 
chest or lung biopsies, as evidence of 
the development of pneumoconiosis. 

(b) Any transfer under this section 
shall be in accordance with the proce-
dures specified in 30 CFR part 90. 

§ 37.103 Medical examination at min-
er’s expense. 

Any miner who wishes to obtain a 
medical examination at the miner’s 
own expense at an approved spirometry 

or radiography facility and to have the 
complete examination submitted to 
NIOSH may do so, provided that the 
examination is made no sooner than 6 
months after the most recent examina-
tion of the miner submitted to NIOSH. 
NIOSH will provide interpretation and 
radiographic classification and report-
ing of the results of examinations made 
at the miner’s expense in the same 
manner as if they were submitted 
under an operator’s plan. Any change 
in the miner’s transfer rights under the 
Act that may result from this exam-
ination will be subject to the terms of 
§ 37.102. 

Subpart—Autopsies 

AUTHORITY: Sec. 508, 83 Stat. 803; 30 U.S.C. 
957. 

SOURCE: 36 FR 8870, May 14, 1971, unless 
otherwise noted. 

§ 37.200 Scope. 
The provisions of this subpart set 

forth the conditions under which the 
Secretary will pay pathologists to ob-
tain results of autopsies performed by 
them on miners. 

§ 37.201 Definitions. 
As used in this subpart: 
(a) Secretary means the Secretary of 

Health and Human Services. 
(b) Miner means any individual who 

during his life was employed in any un-
derground coal mine. 

(c) Pathologist means 
(1) A physician certified in anatomic 

pathology or pathology by the Amer-
ican Board of Pathology or the Amer-
ican Osteopathic Board of Pathology, 

(2) A physician who possesses quali-
fications which are considered ‘‘Board 
of eligible’’ by the American Board of 
Pathology or American Osteopathic 
Board of Pathology, or 

(3) An intern, resident, or other phy-
sician in a training program in pathol-
ogy who performs the autopsy under 
the supervision of a pathologist as de-
fined in paragraph (c) (1) or (2) of this 
section. 

(d) NIOSH means the National Insti-
tute for Occupational Safety and 
Health, United States Public Health 
Service, Department of Health and 
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